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STUC response to the Review of Expenses and Funding in Civil 
Litigation in Scotland 

 
Introduction 
 
As the representative body of Scotland’s trade unions, STUC is keenly 
interested in ensuring that its affiliated members have access to justice 
in Scotland.  But this interest is not confined to that our members, both 
the families of our members and those in wider society need and 
deserve a civil justice system which allows them to seek redress. 
 
The primary interest of trade union members in the devolved civil justice 
system is with respect to accidents, injury and disease occurring or 
contracted in the workplace.  It is for this reason that the provision of a 
legal service has been a core feature of trade union membership for 
many years. 
 
However, perhaps uniquely, trade unions also play a major policy and 
campaigning role to ensure that accidents, injury and disease are 
reduced in the workplace.  This role is effected through the role of its 
reps, particularly health and safety reps; through influencing the 
legislative and regulatory framework and through pursuing cases for 
redress individually in such a way that, where culpability is established, 
employers are persuaded to improve future practice. In short, our 
experience shows that bringing claims for workplace accidents, injury 
and disease can and does have a positive impact upon workplace 
safety.  
 
The legal service we provide to our members and, therefore, their ability 
to access justice through the legal services we provide are reliant upon 
the recovery of legal expenses by our solicitors in successful cases. Any 
changes which would reduce cost recovery for any of our members’ 
cases would have a profoundly damaging effect to the service we are 
able to offer and to our members’ ability to access justice.  
 
This consultation document is, therefore, of great importance to us and 
to our members. There are a great deal of questions within the 
consultation which, whilst of clear interest generally, fall outwith our area 
of direct interest and/or expertise.  Thus, this response will deal with 
some matters generally before responding to a selected number of 
questions. 
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General Comments 
 
Within the consultation paper, reflecting a number of approaches pre-
existent in the civil justice system, the financial value of a case is used 
as a measure for judging its value and thus for a number of other 
judgments as to how the fees system should be organised. 
.  
We reject the notion that there is any link between the financial value 
and importance of a case. Thus we frequently cite examples whereby a 
low value personal injury case resulting from an accident at work, often 
involving a low paid worker, has a greater impact on that worker than the 
simple cash value of the case would indicate and fundamentally can 
impact upon wider concerns of health and safety which can, in turn, 
impact future health and safety practice.  The low cash value case can 
therefore be of enhanced importance and, importantly, can have a role 
in limiting the number of times such cases occur and are subject to 
litigation in the future. 
 
It would be unacceptable to have a civil justice system which, in court 
structure, cost recovery or others means, provides the commercial 
litigants with access to a higher standard of court, judge or legal 
representative than it provides to the injured worker in the preceding 
paragraph.  
 
Personal injury cases are currently excluded from the small injury courts 
and this is right. Effective justice in these cases requires that victims 
have access to legal advice and representation, hence the STUC’s view 
that they must be able to recover the cost of their legal representative 
from the defenders.   
 
Raising a court action for compensation is only done as a very last resort 
and only after there has been an injury in the first place and the insurers 
have refused to deal with the matter pre-litigation. In other words, before 
we instruct our solicitors to raise court proceedings on behalf of one of 
our members, the following will have occurred: The employer will have 
breached the health and safety standards expected; an injury will have 
occurred; the insurers will have refused to deal with the matter at all or 
made an unacceptably low offer. Put another way, the employer and the 
insurer will have had every opportunity to avoid court proceedings being 
raised against them and being required to carry the cost of those court 
proceedings. 
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We would, therefore, submit that in those circumstances there is no 
place for the court system being changed to reduce their exposure to 
legal costs. The polluter should be forced to pay and to pay fully. 
 
STUC is concerned that existing difficulties our members experience 
with ‘equality of arms’ vis a vis the resources available to insurers is not 
exacerbated. 
 

STUC also believes that the default position should become one in 
which a system of full legal cost recovery exists and is certainly of the 
view that the current situation – typically 60% - is too low 
 
STUC believes that a number of very unhelpful practices have 
developed with respect to encouraging and bringing personal injury 
cases.  This includes the actions of companies which aggressively see 
cases through sensationalist appeals through cold calling, email 
spamming, text message etc.  However, banning all referral fees would 
risk preventing totally legitimate practices from continuing.  In particular, 
STUC is concerned at any suggestion that the relationship between 
trade unions and specialist solicitors is inappropriate.  Trade unions can 
demonstrate many advantages, not just to their own members but to the 
civil justice system and accident prevention, borne of their receiving 
employment, health and safety and training advice from the specialist 
solicitors which also provide expert personal injury representation for its 
members. 
 
 
Answers to specific questions  
 
Question 1  
Despite STUC’s well documented opposition to increasing Court Fees, 
unions are generally able to secure access to justice for our members. 
As outlined in the general section of this response, we would be 
concerned if detrimental changes to legal cost recovery limited that.  
 
Question 2  
For reasons already outlined, solicitors should be paid fully for the work 
they undertake. The fairest and most efficient method for calculating the 
fee recovery is a matter which must be left to those more qualified to 
comment.  
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Question 4  
As outlined in the introduction, STUC is concerned that the situation with 
respect to ‘equality of arms’ does not worsen.  Thus we consider the use 
of Counsel to be something which should continue.  Despite initial 
concerns in relation to the potential creation of a specialist personal 
injury court as recommended by Lord Gill, STUC recognises the 
potential advantage of such a move, provided that the automatic right to 
sanction for Counsel continues.  Were it to be the case that some form 
of adjudication on right to Counsel were introduced, STUC would 
strongly favour a situation in which the presumption was in favour of the 
use of and sanction for Counsel with the onus on the defenders to argue 
special cause as to why it should not be used.  
 
Question 5  
Again, the need for our members to employ experts in pursuance of their 
members’ cases is well established. We would oppose any change 
which would impede our members’ ability to construct a reasonable case 
and to ensure that, in doing so, there is an equality of arms between 
them and the wealthy insurers.  
 
Question 12  
Parties to a commercial action should have no greater right to recover 
fees than any other party. If the Review takes the view that the current 
level of recovery at 60% is insufficient and requires to be raised then 
they must do so in relation to all actions and certainly in relation to 
personal injury cases.  
 
Question 18 and Question 19  
As outlined above, cash value should not be the key determinant. There 
is no place for personal injury cases in the small claims court. It is not 
appropriate to introduce a low, fixed expensed regime in relation to lower 
value personal injury cases. The polluter should pay and should pay the 
full legal costs of the injured party.  
 
Question 20  
In relation to personal injury cases, the polluter should pay.  
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Question 25 and Question 26  
There are many campaigning organisations throughout Scotland, which 
include trades unions and affiliated organisations, who regularly engage 
in disputes involving public policy and public law. There is no reason in 
principle why they should not be able to benefit from a protective 
expenses order.  
 
Question 27  
Yes 
 
Question 28  
Yes.  
 
Question 29  
Yes.  
 
Question 31  
As outlined in the general introduction, there is clearly a need to regulate 
the activities of certain commercial operators with respect to advertising.  
Were these activities to be properly regulated, the appropriate level for 
referral fees would be a lesser issue. 
 
Questions 36 to 40  
In relation to personal injury, we are aware that the legal system is 
based upon the fundamental principle of restitution. In our view, a 
system which encourages any deductions from victims damages strikes 
at the heart of the principle of restitution. The system should in fact 
encourage and, if possible, ensure that victims of accidents, injury and 
disease retain 100% of their damages. This, of course, cannot be 
achieved while the system allows only 60% of legal costs to be 
recovered by the successful party. STUC would submit that the answer 
is to create a system whereby full legal costs recovery is achieved. If this 
were achieved, there would be no need to consider successful fees and 
whether they are payable by the unsuccessful party or by the solicitor’s 
clients. As mentioned earlier, a system of full legal costs recovery would 
permit better regulation of claims management and similar companies 
and would allow a prohibition of retentions from victims’ damages to be 
introduced.  
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In relation to After The Event (ATE) insurance premiums, we can see 
that on one analysis it is entirely reasonable for a party to a court action 
to take out such a policy. If it is accepted that it is reasonable to do so, it 
ought to be accepted that the cost of the premium be recovered as part 
of the legal costs and outlays from the negligent wrongdoer. If such a 
system was introduced in Scotland there would, of course, be a 
compelling case for cases underwritten by trades unions to include 
recovery of an appropriate fee to reflect the risk or level of insurance 
provided by the trade union.  
 
We are, however, very conscious of the level of premiums and the level 
of dispute, and satellite litigation, that existed in England in relation to 
the recovery of ATE insurance premiums. The answer may, therefore, 
be for the Cabinet Secretary for Justice, the Lord President, or an 
advisory body to annually fix the maximum of insurance premium which 
is recoverable. The rate would be fixed according to what is reasonable 
and according to premiums available in the market. Alternatively, we 
suspect that, in terms of access to justice, there would be no need for 
recovery of insurance premiums if the system allowed for full recovery of 
legal fees as the solicitors involved would, in those circumstances, 
provide litigation funding and underwriting products based upon a 
reasonable analysis of the potential success of individual cases.  
 
Questions 42-44  
For all of the reasons set out in response to questions 36-40, and in 
particular our position in relation to restitution and full legal costs 
recovery, we do not believe that there is any place for damage based 
agreements in the Scottish legal system.  
 
Questions 47-49  
Third party funding appears to permit commercial organisations to 
speculate and gamble upon the litigation process. We have seen the 
disastrous effects of such conduct in relation to banking. There is no 
place for third party funding within the Scottish legal system.  
 
Questions 57-59  
As we have said above, we believe that the key issue which requires to 
be addressed in relation to litigation funding in Scotland is the current 
situation where only 60% of legal costs are recovered. If that problem is 
addressed and full recovery is permitted, everything else will flow from 
that. In those circumstances, there will be no need for one way cost 
sifting or similar measures.  



7 

 

 
In relation to victims of accidents and injury choosing to litigate in 
England in the event of that jurisdiction introducing damage based 
agreements, we believe that Scottish victims would in fact be in a better 
position if full costs recovery was permitted and damage based 
agreements were prohibited in the respect that victims would retain 
100% of their damages. Only those people with weak cases where, 
despite full costs recovery, a solicitor or a trades union were unwilling to 
support the case would consider litigating in England to take advantage 
of damage based agreements and, frankly, these are not the types of 
cases which we would wish to encourage in Scotland. 
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